Even if it could  be argued   that Westraont was motivated  in  part by
Complainant's   protected  activities,   there is ample  evidence  from which it
may be concluded   that it would  have disciplined  him  in  any event  for his
unprotected  activities alone.     Pasula,   supra.     Westraont asserts herein  that
its action was  solely the  result of McClain's willful misconduct in violating
Pennsylvania law and   company policy in shooting  a deer  out-of-season on neigh-
boring   property and  while  using  a company vehicle  to  aid   in the accomplishment
of  this act during  the  period of his regular working   shift.     As a result of
such misconduct,   McClain subjected Westmont to  potential   civil  and  criminal
liability and created a  potentially damaging  source of ill will with adjacent
property owners and  State officials.     Moreover,   if Westmont permitted  such
employee misconduct without appropriate  sanctions,  it could  seriously erode
its ability to meet legitimate management responsibilities.

At   the   time of the   incident,   McClain  had  been  employed  by Westmont at
its coal  strip mining  operation for  almost 3 years.     He  had  been working   as
a  bulldozer operator but on January 6,   1981,  he  was working   the 5 a.m.   to
12  noon  shift as an oiler  for  the dragline.     Shortly before 9  that morning,
he drove a company truck to   the  fuel  depot about one-half mile from  the drag-
line.     At  the depot,  he  unloaded   several barrels,  'picked   up some rags  and
parts as well  as his lunch bucket and  a loaded  rifle from his car.     He  claims
that he   intended   to  show the rifle  to another  employee who was  interested  in
purchasing   a gun.     While returning  to  the dragline,  he  spotted  a deer crossing
the  road.     He claims  that he  was on  the haulage road about 20 yards   from the
public   township road  when he actually shot  the deer.     He dragged   the deer
to  the   truck and   transported   it  to the dragline  where  he removed  it, gutted
it and   returned   to  work..     He  claims   that only 20 to  25 minutes had  elapsed
from the   time  he   shot   the deer until   he completed gutting  it.     He  further
alleges   that  he did  not eat  his lunch during   that  shift  and  considered   that
period as  his  lunch  time.

After  his  shift,   at around 12:25 p.m.,  a Pennsylvania State game warden
questioned him.     McClain admitted   shooting  the deer  and  turned  the  still
loaded gun over  to   the warden.     He had hidden it on the dragline during  the
remainder of his  shift.     McClain subsequently paid $200  in fines  for viola-
tions of  State game laws  and  lost  his hunting license  for 3 years.

Only one deer  was  shot  that day  in the vicinity of the haulage/township
road   and   the  credible evidence presented  at  the hearing   shows  that  that deer
had   been  shot on  the  private  property of Joan Waldron,  who lived  adjacent
to   the  Westmont  Mine.     Another neighbor,   Allen Wiltrout,  described  the  spot
where  the deer  had   been shot,   dragged   out,   and  loaded  onto  a  truck.     Since
the deer  had  apparently been  shot out-of-season he  had   his daughter call  the
game warden.     Wiltrout later  accompanied  two  of the  wardens as  they pursued
their  investigation.     They discovered   the company pickup   truck at   the drag-
line  and  found  blood  and  hair  from  the deer  still in  the   truck.     According
to Wiltrout,   the Westmont  property line  was clearly marked  in that area by
a  fence line  that  separated  the   township road  from the  company haulage road.

On January 7,   1981,   the day after   the deer was shot,  John Aloe,  Westmont's
president,   received a  phone call  from Joan Waldron.     According  to Aloe,   she
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